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IN THE 


Winittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
(January Term, 1939) 
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James 0. Ray, a minor, by his next friend, 
Charles W. Ringier, Appellant , 

v. 

Edward M. Carr, Clerk, Small Claims and Conciliation 
Branch of the Municipal Court, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

The statement of the case set forth in appellant’s 
brief is substantially correct, but, in order that this 
court may have all the facts, appellee submits addi¬ 
tional information. 

Prior to October 10, 193S, a summons was sent by 
registered mail to James 0. Ray, in compliance with 


an Act of the Congress of the United States, Public 
No. 441 of the 75th Congress, Chapter 43, Section 
5 (a) and (b), establishing a Small Claims and Con¬ 
ciliation Branch of the Municipal Court, and Rule 9 
(a) and (b) of said court, which is as follow’s: 

“SERVICE BY REGISTERED MAIL 

9. (a) Method and Time of Mailing .—When no¬ 
tice is to be served by registered mail, the clerk 
shall, on the day of filing, enclose a copy of the 
Statement of Claim, Verification and Notice in an 
envelope addressed to the defendant, seal the 
same, prepay the postage and registry fees with 
funds obtained from plaintiff or his attorney, and 
mail the same forthwith, noting on the records 
the day and hour of mailing, and the registry 
number. 

(b) Delivery of Notice .—Service of such notice 
shall be deemed valid if it is delivered by the post¬ 
man to the addressee or to any other responsible 
person qualified to receive the addressee’s regis¬ 
tered mail, in accordance with the Postal Laws 
and Regulations of the United States, which Laws 
and Regulations shall be judicially noticed in this 
Branch. Service shall not be set aside on the 
ground that the notice was delivered to a person 
not so qualified, if the notice in fact came to the 
attention of the addressee within a reasonable time 
after delivery by the postman, and within a rea¬ 
sonable time before the return day named in said 
notice.” 

Section 15 of the Small Claims Court Act passed by 
Congress, 66 Washington Law Reporter, page 225, 
provides: 

“The judges of the municipal court shall forth¬ 
with make rules to provide for a simple, inexpen¬ 
sive, and speedy procedure to effectuate the pur- 
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poses of this Act, and shall have power to pre¬ 
scribe, modify, and improve the forms to be used 
therein, from time to time, to insure the proper 
administration of justice and to accomplish the 
purposes of this Act.” 

Under the authority of Section 15, the court estab¬ 
lished Rule 9 (c), which provides: 

“9. (c) Notice Valid Although Refused .—Such 
notice shall be valid although refused by the de¬ 
fendant and not delivered for that reason, pro¬ 
vided the clerk shall, promptly upon the receipt 
of notice of such refusal, mail to the defendant by 
ordinary mail, a notice that despite such refusal, 
the case will be proceeded with on the return day, 
and reciting the name and number of the case, the 
day and hour when the case will be called, and the 
nature and amount of the claim; and warning the 
defendant that judgment by default will be ren¬ 
dered against him unless he appears to defend 
the suit.” 

Thereafter, the summons sent by registered mail 
was returned by the postal authorities, and another 
notice was sent by regular mail to James 0. Ray, which 
notice was never returned to the Clerk of the Court. 
The only time that the Court sends out a second notice 
is in compliance with Rule 9 (c), and then only when 
the registered mail summons is returned marked “re¬ 
fused. ’ ’ This notice by regular mail is a printed form 
notifying the defendant that the case will be proceeded 
with on the return day, and setting forth the name and 
number of the case, the day and hour when the case 
will be called, and the nature and amount of the claim, 
and warning the defendant that judgment by default 
will be rendered against him unless he appears to de¬ 
fend the suit. 
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On the day set for the hearing of the case, the de¬ 
fendant, James 0. Ray, did not appear to defend the 
claim, and a default judgment was granted the plain¬ 
tiff. The defendant filed no motion to vacate the judg¬ 
ment, but soon thereafter filed his suit for injunction. 

ARGUMENT. 

I. Appellant Has Not Exhausted His Legal Remedies. 

The appellant has not exhausted his remedies in the 
Small Claims Branch of the Municipal Court, and is, 
therefore, not entitled to invoke an extraordinary rem¬ 
edy in the District Court by way of injunction. If 
there is error in the Municipal Court proceedings, the 
appellant can file at any time an appropriate motion 
in the Small Claims and Conciliation Branch of the 
Municipal Court, and have such error corrected, for 
Rule 21 of the court provides: 

“21. Effect of Expiration of Term .—The period 
of time provided by law or by these rules for the 
doing of any act or the taking of any proceeding 
shall not be affected or limited by the expiration 
of a term of court. The expiration of a term of 
court shall not in any way affect the power of the 
judge to do any act or take any proceeding in any 
action which has been pending in this Branch.” 

This rule is practically verbatim with Rule 6 (c) of 
the new Rules of Civil Procedure governing the Dis¬ 
trict Courts of the United States, and was adopted to 
relieve against hardships arising from time limita¬ 
tions. There is no rule limiting the time for the filing 
of a motion to vacate a judgment, and by virtue of 
Rule 21, appellant may even now file a motion to vacate 
the judgment, and if sufficient reason be shown, the 



5 


court would, undoubtedly, set aside the judgment, and 
there would be no need of the extraordinary remedy 
which appellant is here seeking. 

The real question involved concerns the power of a 
party to restrain the enforcement of what is claimed 
to be a void judgment. The answer is simply stated 
in 34 Corpus Juris, page 434, as follows: 

“2. Adequate Remedy at Law —(a) In General. 
—To be entitled to equitable relief against the en¬ 
forcement of a judgment, the general rule is that 
the party must have exhausted his remedies at 
law, for equity will not grant relief where he has 
an adequate remedy at law by any form of motion, 
petition, or proceeding in the original action. This 
rule is generally applied to a judgment procured 
by fraud; but in some cases it is held that where 
the element of fraud is present, the party ag¬ 
grieved may go into either a court of equity or a 
court of law for relief, and having applied to the 
former, he cannot be sent back to a court of law, 
although his remedy there may be equally ade¬ 
quate. 

“Void Judgment. In the case of a void judg¬ 
ment the cases are not harmonious. According 
to some decisions, equity will grant relief by in¬ 
junction, although there may be an adequate rem¬ 
edy in the original cause. By the weight of au¬ 
thority, however, in order to obtain relief on this 
ground, it is necessary for complainant to show 
that he has no adequate remedy at law, or that 
he has exhausted his legal remedies without ob¬ 
taining relief. These decisions proceed upon the 
theory that where there is an ordinary remedy for 
error, an extraordinary one will not be allowed.” 

This court in the case of Engle v. McNeill, 48 App. 
D. C., page 355, has considered the necessity of ex¬ 
hausting all legal remedies before proceeding in equity 
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to enjoin what is claimed to be a void judgment, and 
states: 

“This appeal is from a decree dismissing a bill 
for injunction to restrain the enforcement of a 
judgment. 

“Appellee, Robert H. McNeill, secured a ver¬ 
dict and judgment against appellant, George S. 
Engle, in an action at law. An appeal was taken 
to the court, which was dismissed for failure to 
file a bill of exceptions and transcript of record 
within the time allowed by the rules of the supreme 
court of the District of Columbia. When the man¬ 
date of the court went down, this action was com¬ 
menced. 

“The bill rests upon the bare averment that 
defendant procured a judgment against plaintiff, 
‘which judgment the plaintiff alleges is fraudu¬ 
lent.’ There are no averments of fact from which 
fraud could be inferred, nor is it even alleged that 
the judgment was procured by fraud. The bill 
indefinitely intimates that the defense of the 
Statute of Frauds was relied upon in the action at 
law. If so, it was a defense equally as available 
at law as in equity. If proper evidence was re¬ 
fused admission, or improper evidence was ad¬ 
mitted in the trial, it merely constituted error, 
which could be corrected by appeal, in all of which 
plaintiff has had his day in court. 

“Plaintiff, so far as this bill shows, had an ade¬ 
quate remedy at law, and there is a total failure 
to state grounds upon which equity jurisdiction 
can be invoked. ‘It is a settled principle of equity 
jurisprudence that courts thereof have no juris¬ 
diction to grant relief where plain and adequate 
remedy can be had at law. This rule is neces¬ 
sarily most closely adhered to in all of the United 
States courts. It is declared in the Judiciary Act, 
in strict accord "with those provisions of the Con¬ 
stitution which establish the distinction between 


I 


law and equity, and preserve the right of trial by 
jury in all cases at law where the value in con¬ 
troversy shall exceed $20. This right is not com¬ 
pensated by sending issues out of chancery to be 
tried by jury, and is therefore to be carefully 
guarded from the encroachments of courts of 
equity.’ Hess v. Horton, 2 App. D. C. 81.” 

The decree is affirmed, with costs. A motion for 
reargument was denied February 15, 1919. 

This court again said in Chastleton Corporation v. 
Sinclair, 53 App. D. C., 374: 

“* * * We are of the opinion that all questions 
raised by the bill can be preserved and presented 
on appeal, and that appellants are furnished such 
a complete and adequate remedy at law as to for¬ 
bid recourse to equity.” 

The Supreme Court of the United States considering 
the circumstances of a court issuing an injunction said, 
in Wilson v. Shaw, 204 U. S. 24; 51 L. ed. 351-356: 

“A suit for an injunction is an equitable pro¬ 
ceeding and the interests of the defendant are to 
be considered, as well as those of the plaintiff. 
Ordinarily, it will not be granted when there is 
an adequate protection at law.” (Italics ours.) 

The appellant can assert his legal remedies, and con¬ 
test what he claims to be illegal service by making a 
special appearance. Such procedure was considered 
by the Supreme Court of the United States in the case 
of Ilarkness v. Hyde, 25 L. ed. 238, where the court 
said: 

“The right of the defendant to insist upon the 
objection to the illegality of the service was not 
waived by the special appearance of counsel for 
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him to move the dismissal of the action on that 
ground or what we consider as intended, that the 
service be set aside; nor, when that motion was 
overruled, by their answering for him to the 
merits of the action. Illegality in a proceeding by 
which jurisdiction is to be obtained is in no case 
waived by the appearance of the defendant for the 
purpose of calling the attention of the court to 
such irregularity. 

Nor is the objection waived when, being urged, 
it is overruled and the defendant is thereby com¬ 
pelled to answer. He is not considered as aban¬ 
doning his objection because he does not submit 
to further proceedings without contestation. It is 
only where he pleads to the merits in the first in¬ 
stance, without insisting upon the illegality that 
the objection is deemed to be waived.” 

II. Appellant’s Complaint Does Not Assert a Meritori¬ 
ous Defense to the Claim in the Municipal Court. 

Nowhere in the complaint does it appear that appel¬ 
lant here, defendant in the suit in the Municipal Court, 
has a just and meritorious defense to the claim filed 
there, nor is there any indication of that fact. If such 
were the case, it would have been a very simple mat¬ 
ter to have stated it in the complaint. On this subject 
there is ample authority for the principle that when 
the intervention of equity is sought to restrain the 
enforcement of an alleged illegal or void judgment, it 
must be shown as a condition precedent to injunctive 
relief that there is a good and meritorious defense to 
the action. In the case of Gregory v. Ford , 73 Am. 
Dec., 641, 642, the court said: 

“The case, then, on the pleadings and proofs re¬ 
solves itself into this proposition of law: can a 
defendant having no defense to an action, enjoin 
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a judgment by default obtained on a return by 
the sheriff of service of process upon the ground 
that the return is false; that in fact he had no 
notice of the proceeding? It is difficult to see 
upon what principle chancery would interfere in 
any such case in favor of such a defendant. In 
analogy to its usual course of procedure, it would 
seem that the plaintiff, having acquired, without 
any fraud on his part, a legal advantage, would 
be permitted to retain it as a means of securing a 
just debt; and that a court of equity would not 
take it away in favor of a party who comes into 
equity acknowledging that he owes the money, and 
claims only the barren right of being permitted to 
defend against a claim to which he had no defense. 
It would certainly seem that it would be quite as 
equitable to turn the defendant in execution over 
to his remedy against the sheriff for a false re¬ 
turn, under such circumstances, as to relieve him 
from the judgment, and turn the plaintiff for re¬ 
dress to the sheriff. For the effect of vacating the 
judgment now would be to release the defendant 
from the debt, as the statute of limitations has in¬ 
tervened. Courts of equity do not interfere with 
the judgments and proceedings of the courts of 
law, except in peculiar cases. They do not inter¬ 
pose to correct the errors or irregularities of the 
law courts. 

‘ ‘ They only interpose upon equitable grounds— 
to do justice when, from their organization or 
otherwise, the common-law tribunals are incapable 
of rendering it. They seldom or never interfere 
to give effect to a mere technical right. There 
must be substantial merit. Fowler v. Lee, 10 Gill 
& J. 363 (32 Am. Dec. 172), is a case not substan¬ 
tially different from this in fact or principle. 
There, the charge in the bill was ‘that the com¬ 
plainant was never served with process by the 
sheriff of Prince George’s County, or either of his 
deputies, in consequence whereof judgment was 
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obtained against him by means of fraud and sur¬ 
prise.’ The court says: ‘Courts of Chancery do 
not lightly interfere with judgments at law. It 
is only for the prevention of fraud, or to relieve 
from substantial injury or gross injustice, that 
its high and extraordinary power of interference 
by injunction is ever resorted to. It is never ex¬ 
erted merely for the correction of informalities 
or irregularities in legal or judicial proceedings. 
He who seeks to avail himself of such defects must 
prosecute his remedies at law; from a court of 
equity he can receive no countenance. A Court of 
Chancery, too, looks well to the consequences of 
its acts, and the case must indeed be a strong one 
which would induce it to nullify a judgment at 
law, and thus, as here, put it in the power of a 
debtor to plead the statute of limitations to a debt 
which he does not deny to be justly due. * * *’ ” 
(Italics ours.) 

The case of William Braun v. Thomas Quinn, et al., 
199 N. W., 828; 39 A. L. R., 414, decided in Nebraska, 
is also authority for the proposition that a meritorious 
defense to the action 7nust be shotvn, and that a spe¬ 
cial appearance may be entered to prevent the entry 
of a judgment where there was a claim of illegal ser¬ 
vice. In this case the court said: 

“We think the correct rule, and the one sup¬ 
ported by the weight of authority, is laid down in 
1 Black Judgments, 2d. ed., 376, in the following 
language: ‘ It is generally held that where a judg¬ 
ment at law is void for want of jurisdiction, no 
summons or notice having been served on the de¬ 
fendant, nor opportunity given him for defense, 
nor any appearance entered by or for him, equity 
will relieve against the judgment, if it be shoivn 
that there is a meritorious defense to the action 
“While the summons served on Braun in Platte 
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County was insufficient to give the district court 
for Holt County jurisdiction over his person, it 
did apprise him of the fact that he was named 
as the defendant in a petition filed in that court, 
and that a judgment was being asked against him. 
He could have entered a special appearance and, 
by timely objection, have prevented entry of the 
judgment against him. This he failed to do. His 
present plight is attributable to his own neglect. 
Whether he had a valid or meritorious defense is 
not disclosed. Unless he has such a defense, the 
judgment is not unconscionable. He is not en¬ 
titled to affirmative relief in a court of equity un¬ 
less he makes it appear that he had a meritorious 
defense and that the judgment is, therefore, 
against conscience.” (Italics ours.) 

In the case of Reeves v. Slater , 36 App. D. C. 488, 
while not a case absolutely in point, is by analogy au¬ 
thority against the position here assumed by the ap¬ 
pellant. In that case suit was filed by the plaintiff 
based upon an award by an arbitrator; service of proc¬ 
ess was regularly had and the plaintiff on the verified 
complaint took judgment by default against the de¬ 
fendant; the defendant filed a bill in equity to restrain 
execution on the judgment on the ground of fraud prac¬ 
ticed in the proceedings resulting in the judgment. 
Mr. Chief Justice Shepard in delivering the opinion of 
the court said: 

“There was no error in dismissing the bill. 
There is no evidence of fraud practiced in the pro¬ 
ceedings resulting in the judgment that is at¬ 
tacked; and no accident prevented plaintiff from 
making defense to the action. 

“There is no explanation of, much less excuse 
for, the failure to offer any defense. Assuming 
that the champertous nature of the original con¬ 
tract could have been offered in defense, it was 
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apparent when that contract was executed in 1904. 

“If the contract was exorbitant, and the fact 
might have been ground of defense, it soon became 
known, and the controversy over it ended in the 
arbitration and award made in May, 1907. If 
there had been a failure on Slater’s part to obtain 
a proper decree quieting the title, as he had con¬ 
tracted to do, it would seem that ordinary dili¬ 
gence would have discovered the fact before Au¬ 
gust, 1909. 

“But, passing by the question of plaintiff’s neg¬ 
ligence, and assuming that the failure to defend 
the action cannot be attributed to his negligence 
or default, there is no evidence in the case to show 
that he had any substantial defense.” (Italics 
ours.) 

In 20 Fed. (2d) 473, the court, in the case of David 
A. Manville <& Company v. Francis Oil & Refming 
Company, said: 

“(2) Further, if this be considered an action 
to set aside a judgment, there are no facts pleaded 
in the bill showing that appellant has any good 
defense to the alleged cause of action on which 
the judgment is founded. No claim is made that 
there was any fraud, accident or mistake in the 
entering of the judgment. Appellant does not 
show in its bill that it was prevented in any way 
from availing itself of its claimed defense of fraud 
or mistake. The rule is stated in 34 C. J. 442: 
‘A court of equity will not interfere with the en¬ 
forcement of a judgment recovered at law, unless 
it is unjust and unconscionable; and, therefore, 
such relief will not be granted unless complainant 
shows that he has a good and meritorious defense 
to the action.' ” (Italics ours) 
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III. Service by Registered Mail is Valid Although 
Refused by Defendant. 

We do not believe it is necessary for this court to 
consider the question of service in order to affirm the 
action of the District Court. However, appellant’s 
attorney in his brief has assumed that the ser¬ 
vice by registered mail is void. This appellee emphat¬ 
ically denies. The test for valid service is laid down 
by the Supreme Court of the United States in Wuchter 
v. Pizzutti, 276 U. S., 13, 24: 

“These cases and others indicate a general 
trend of authority toward sustaining the validity 
of process, if the statutory provisions in them¬ 
selves indicate that there is a reasonable prob¬ 
ability that, if the statutes are complied with, the 
defendant will receive actual notice, and that is 
the principle that we think should apply.” (Italics 
•urs) 

In recent years many states have passed statutes 
authorizing service of process by mail. See Ohio Code 
(Baldwin, 1934), Sec. 11277-1. In small claims courts 
in California, Massachusetts, Nevada, Rhode Island, 
South Dakota, and Vermont, registered mail is the 
regular mode of service, while Connecticut, Kansas 
and Minnesota have gone so far as to make ordinary 
mail sufficient to constitute service of process. 

From the foregoing, it is evident that service by 
mail is recognized, and is an accepted practice in mod¬ 
ern procedure. The question here is the value of ser¬ 
vice by registered mail when the letter is returned with 
the notation “refused.” It is appellee’s contention 
that this service is just as valid if the United States 
Marshal endeavored personally to hand the notice to 
the defendant, and the defendant refused to accept it. 



14 


There seem to be only three cases regarding service 
by registered mail where the defendant refused to ac¬ 
cept the letter. These cases arose under so-called non¬ 
resident motorists statutes. In Creadick v. Keller, 5 
W. W. Harr. (35 Del.) 169, 160 At., 909 (1932), the 
statute authorized service of process upon the Secre¬ 
tary of State of Delaware, provided a copy of the proc¬ 
ess with notice of such service were sent by registered 
mail to the non-resident defendant and there be filed 
in the cause an affidavit of non-residence and the de¬ 
fendant’s return receipt. In compliance with the stat¬ 
ute, the required information was sent to the defen¬ 
dant by registered mail. A return receipt was re¬ 
quested, but the letters were returned, marked “re¬ 
fused”. The validity of the process was questioned 
on the basis that plaintiff had not filed the return 
receipt. The court said: 

“It is clear from the record that the plaintiff’s 
failure to fully comply with the requirements of 
the statute was caused by the defendant’s refusal 
to receive the letters and sign the receipt. Such 
refusal made it impossible for the plaintiff to file 
the return receipt with his declaration. It would 
create an intolerable situation if the defendant 
could, by his own wilf ul act or refusal to act pre¬ 
vent the plaintiff from maintaining his action. It 
is a situation the court cannot recognize.” (Italics 
ours) 

The State of Pennsylvania has a statute quite like 
the Delaware statute, and in a case involving facts 
similar to those of the Creadick case where the letter 
addressed to the defendant was returned marked “re¬ 
fused”, the Superior Court of Pennsylvania in Wax v. 
Van Marter, 189 Atl., 537; 124 Penn. Sup. 573, declined 
to set aside the judgment on the objection that there 
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was no registered mail return receipt signed by the 
defendant. The court said: 

“It could readily be concluded that the defen¬ 
dant’s scheme was to evade service on him by re¬ 
fusing to accept the notice of process. Such ivil- 
ful, artificial conduct, having for its purpose the 
nullifying of a part of an Act of Assembly, ought 
not be rewarded with success. Fortunately, a good 
service does not depend on whether the signature 
of the defendant is on the return receipt, but 
rather on the reasonable probability that the no¬ 
tice reached him.” (Italics ours.) 

A Florida court also has had occasion to pass on 
service of process by registered mail where the defen¬ 
dant had refused the letter. The court, considering 
Creadick v. Keller, supra, and Wax v. Van Marter, 
supra, held the service to be valid in Cherry v. Heffer- 
man, 182 So. 427 (April 9, 1938) saying: 

“If the defendant chooses to flout the notice and 
refuses to accept it, he will not be permitted to say 
in the next breath that he has not been served. 

* ‘ Many states have enacted statutes of this kind 
for the purpose of securing service on automobile 
operators readily. They have been generally up¬ 
held and the service under them held good if there 
is reasonable probability that the notice was re¬ 
ceived. Having been returned ‘refused’ and hav¬ 
ing entered another forum for the purpose of de¬ 
feating it, it would be ridiculous to assume that it 
was not received. Statutes are to be so construed 
as may best effectuate the intention of the mak¬ 
ers.” (Italics ours.) 

The procedure in the Municipal Court not only fol¬ 
lowed the statute, as passed by Congress, but went fur¬ 
ther and made certain that appellant received addi- 
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tional notice, which is not required by the Act He re¬ 
ceived a second notice by regular mail, in compliance 
with Rule 9 (c) of the Municipal Court. Under the 
Delaware, Maryland and Pennsylvania decisions there 
would have been good service in this Municipal Court 
case even without the second notice. The mailing of 
the additional notice should certainly remove ail doubt 
concerning the validity of process. 

Appellant’s counsel has felt impelled to seize upon 
the immaterial and trifling clerical omission to affix the 
rubber-stamped words “Small Claims and Concilia¬ 
tion Branch” on the writ of garnishment. It is imma¬ 
terial because the writ was clearly marked as a “ Class 
C” case, which could only be in the small claims branch 
and nowhere else. 

It is worthy of note that when an effort vras made 
in the State of California to attack the small claims 
court, the attack was pointedly rejected in these words: 

“The small claims court is a useful and impor¬ 
tant arm of our judicial system.” 

Hughes v. Municipal Court, 200 Cal. 215, citing and 
quoting from Leuschen v. Small Claims Court, 191 Cal. 
133; 215 Pac. 391. 

We submit that the administration of the small 
claims system in this jurisdiction should be assisted 
and encouraged, and efforts of this kind repudiated. 

Finally, it is not unfair to point out that this entire 
proceeding is an effort to introduce formalities and 
technicalities into a small claims case; to put in ques¬ 
tion that which has become settled law; to cast doubt 
on an established judicial institution which has been 
functioning in the service of the public for a year (like 
its counterparts in many other jurisdictions for as 
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long as a quarter of a century), and widely acclaimed 
for the great benefits it has brought to the public; and 
to thwart the broad social objectives of the Small 
Claims and Conciliation Branch. All this has been 
done in this case: the appellee has first been led through 
a long injunction suit, and now through a formal ap¬ 
peal in this court, for the ostensible purpose of being 
relieved of a judgment in the sum of Twenty-one Dol¬ 
lars and Fifty Cents ($21.50), when he could long ago 
have accomplished the same purpose by simply pre¬ 
senting himself to the clerk of the small claims branch, 
with or without counsel, and without cost, and having 
the case set down for hearing on his application to 
vacate the judgment. It is not too late for him to take 
that action now. He should be relegated to his simple, 
easy, inexpensive and direct remedy in the court which 
has stood ready to serve him for many months, despite 
his misguided and peculiar refusal to avail himself of 
that service. 


CONCLUSION. 

The court below committed no error in dismissing 
the complaint, and the judgment appealed from should 
be affirmed. 


Respectfully submitted, 

Sefton Dare, 

James O’D. Moran, 

Umbert S. Aiello, 
Attorneys for Appellee , 
1037 Woodward Building, 
Washington, D. C. 


